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Pursuant to Article 138, paragraph 1 of the Constitution of the Republic of Serbia (Official Gazette of RS, No. 98/06) and Article 31, paragraph 2 of the Law on the Protector of Citizens (Official Gazette of RS, Nos 79/05 and 54/07), controlling the legality and regularity of the work of the Ministry of Finance, Tax Administration, Regional Centre B... in the investigation launched upon the complaint filed by N. N. from B., and controlling the legality and regularity of the work of the Branch S., in the investigation launched upon the complaint filed by M. M. from B., the Protector of Citizens hereby

ESTABLISHES
I
The Ministry of Finance, Tax Administration, Regional Centre B... has made an omission in its work, thus violating the right of citizen N.N. to have her appeal considered within the legally prescribed deadline, while the Branch S... has made an omission in its work, thus denying the right of citizen М.М. to the issuance of a decision within the legally prescribed deadline. 
II
The identified omissions, as well as other facts obtained during the investigation, indicate that there are problems in the work of the Tax Administration Regional Center...B, as second-level tax authority, and the competent branches in the procedures of issuing first-level tax decisions, which result in the violation of legally prescribed deadlines, the principles of tax procedures as well as the basic principles of good administration.

Taking into consideration the identified shortcomings, the Protector of Citizens issues to the Ministry of Finance, Tax Administration Regional Centre B... the following: 

R E C O M M E N D A T I O N

I
The Ministry of Finance, Tax Administration should take all available measures to ensure that the Regional Centre B... handles promptly and efficiently the taxpayers’ appeals filed against the first-instance fiscal administrative acts, and in particular it should:

· prepare an analysis of the previous work of employees who conduct second-instance procedures in the Regional Centre B ..... and determine whether the number of staff corresponds adequately to the workload;

· order the organisation and improvement of the system of work upon appeals with the available number of employees, and if necessary the introduction of overtime, according to legal possibilities;

· inform taxpayers about the reasons for the length of procedures in which they exercise their rights before this administrative authority, and also apologise for such actions in a way to inform as many taxpayers as possible (e.g. through the media).
II 
The Ministry of Finance of the Republic of Serbia, Tax Administration should take legally prescribed measures for controlling the work of first-level tax authorities for the purpose of ensuring the observance of legal deadlines, and in particular it should:

· obtain from the branch managers status reports on this issue and on the measures they have taken so far to improve efficiency and

· instruct branch managers to apply all available measures, according to their specific problems, to mitigate or avoid the problem and to show initiative in this matter.
The Ministry of Finance of the Republic of Serbia, Tax Administration will inform the Protector of Citizens, within 60 days of receiving this recommendation, about taken measures and acting as recommended, and in particular about specific actions related to the achieved observance of legal deadlines for the issuance of relevant administrative acts by which it is decided on taxpayers’ individual rights and duties. 

Established facts and circumstances
N. N. from B..... filed a complaint with the Protector of Citizens against the work of Tax Administration  Regional   Centre B..... which failed to handle the appeal filed against the decision of Branch P..... No. 414/1578-06 of 2 November 2006 within the legally prescribed deadline. N. N. claimed that due to the second-instance authority’s failure to handle her appeal and given the fact that the filed appeal did not have a suspensive effect, she had sustained damage as a result of the enforcement of the disputed decision.

Based on this complaint, the Protector of Citizens launched an investigation aimed at controlling the legality and regularity of the work of the Tax Administration Regional Centre B... and informed the public administrative authority thereof, in accordance with Article 29 of the Law. In the same act, the Protector of Citizens requested a statement about all facts and circumstances relevant to assessing the regularity and legality of the actions of the Tax Administration, Regional Centre B... upon the filed appeal. The Protector of Citizens particularly requested the authority’s statement on whether the appellate procedure was in compliance with the provisions of the Law on Tax Procedure and Tax Administration (Official Gazette of RS, No. 80/02 ... 61/07), and in particular Article 147, paragraph 4 of the said Law, which prescribes the 50-day deadline beginning from the day of filing an appeal for making a decision by the second-instance authority.

The Tax Administration Regional Centre B... submitted the requested statement within the specified deadline in the act No. 4750-90/2008-50 of 20 June 2008. In this act, the authority states that handling the appeal filed by N. N. from B...., against the decision No. 414-1587/06 of 2 November 2006 of Tax Administration Branch P......, it issued a decision No. 4132-134/06-20 of 14 November 2007 annulling the first-instance decision and remanding the case to the first-instance authority to renew the procedure. The case file was sent to the Branch P...... on 22 November 2007 and it issued a decision No. 414/1578-06 on 11 June 2008 in the renewed procedure. 

In the submitted statement, the Tax Administration Regional Centre B... stresses that it did not decide in the second-instance administrative procedure upon appeal of N. N. within 50 days stipulated in Article 147, paragraph 4 of the Law on Tax Procedure and Tax Administration because of a huge number of cases and insufficient number of staff. The decision of the Branch P....., issued in the renewed procedure, determined the capital gains tax to the taxpayer N. N.; an appeal was allowed. It also emphasises that the taxpayer paid regularly this tax and therefore it was not necessary to conduct a procedure of regular or forced collection that would incur additional costs on the taxpayer.

The response received from the Tax Administration Regional Centre B... indicated possible problems that existed in the work of this authority and that resulted in inefficiency to the detriment of citizens. In order to get a better insight into the entire issue concerning the exercise of rights and the fulfilment of obligations by the taxpayer, the staff of the Secretariat of the Protector of Citizens carried out an official oversight visit to the Regional Centre B... and conducted an interview with the employees on 10 December 2008. The Report on Conducted Official Oversight was prepared. 

During the interview, the Centre’s employees presented the data on the number of cases by fields, number of employees, way of handling cases, etc. Depending on the field, different time periods are required for issuing decisions upon received appeals. More specifically, as regards the procedures initiated upon appeals against decision on determining the tax on the transfer of absolute rights, the Centre currently handles appeals received in January 2008. As regards the procedures initiated upon appeals against the decisions issued in tax misdemeanour procedures, the Centre currently handles appeals received in December 2007.

At the same time, the Protector of Citizens was informed that a large number of pending appeals against decisions of first-instance authority were directly related to the staffing structure of employees who decided in the first instance.

***

M. M. from B..... filed a complaint with the Protector of Citizens against the work of Branch C.....that failed to issue tax decisions within the prescribed deadline. More specifically, on 8 March 2007 the complainant submitted a tax return for determining the self-employment income tax. Upon the submitted tax return, the decision No. 434-2х/428 was issued on determining the advance amount of self-employment income tax and other public revenues collected on the basis of self-employment activity, as well as the decision No. 431-2m/428 of 4 September 2007 on determining the advance amount of social security contributions.  
For the purpose of assessing the complaint allegations, the Protector of Citizens requested from the Branch S...... to give a statement about all circumstances relevant to forming an opinion. The Tax Administration Regional Centre B..., Branch C submitted the requested statement within the specified deadline in the act No. 35-1/09 of 14 January 2009. In this act, the authority responds that in handling the complainant’s appeal filed on 8 March 2007, the Branch C issued decisions No. 434-2х/428 and 431-2m/428 as late as on 4 September 2007, due to, as they say, the objective fact and circumstances: the software 524 and 525 I. M. P. introduced on 14 June 2007, huge workload, lack of employees and use of annual leaves from the previous and current year. They also stressed that it was not possible to issue provisional decisions on determining taxes and contributions because there was no related software.
***

Without assessing the circumstances that constituted the merits of the tax authorities decision, it is indisputable that both second-instance and first-instance tax authorities acted untimely in the administrative procedure in which they decided on the rights and obligations of taxpayers N.N. and M.M.
The allegations of the Tax Administration Regional Centre B... and the Branch C... according to which the procedures were lengthy due to a “large number of cases and the insufficient number  of employees“ are not, and cannot be, justifying or excusing circumstances for the violation of the imperative norm provided under the Law on Tax Procedure and Tax Administration (Article 147, paragraph 4 of the Law) and the Law on Citizen Income Tax (Official Gazette of RS, Nos 24/01... 65/06 – Article 42, paragraph 2). 

Handling the received complaints, the Protector of Citizens conducted investigations and established that there were shortcomings in the work of tax administration authorities both in the first-instance and second-instance procedures. In accordance with his constitutional and legal powers, the Protector of Citizens made a recommendation to this authority and expressed his opinion on the matters within his purview, thus acting preventively in order to improve the work and protection of taxpayers’ freedoms and rights, which should become practice in the work of tax administration.
Bringing the functioning of tax administration authority to the level that implies quality, professional and accountable service is an obligation of the Ministry of Finance and the Tax Administration and also the right of taxpayers. The Ministry of Finance and the Tax Administration should continually take certain measures to improve their work and at the same time to improve and promote human rights and freedoms, with mandatory treatment of citizens with respect and diligence (e.g. through periodic training of employees who are in direct contact with citizens). It is also necessary to continuously inform citizens about the exercise of their rights before this administrative authority and to expand the forms of information dissemination.
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